was cut, I cannot conclude that the respondent has established
that Mr. Ribel is the guilty party.  To the contrary, I conclude
and find that at least one or more individuals (Toth, Hawkins,
Reeseman) were on the section at the time of the incident
in question, and that they had access to the telephone and
had as much opportunity to cut the phone wire as did Mr. Ribel.
In short, I reject the notion that strong circumstantial
evidence points only to Mr. Ribel as the culprit, and I
conclude that there is reasonable doubt as to his guilt.

Since I have concluded that the respondent has failed
to establish that Mr. Ribel cut the telephone wire in question,
the respondent's defense that Mr, Ribel was engaged in unprotected
activity must necessarily fail.  Further, since I have
previously concluded that there was animus on the part of
Mr. Hawkins and Mr. Toth towards Mr. Ribel because of his
prior safety complaints, it is just as likely as not that
Mr. Ribelfs assertions that he "was set-up" has a ring of
truth about it.  Although it may be true that a strong
circumstantial case may support a discharge of a miner for
sabotaging company property, on the evidence and testimony
before me I cannot conclude that the respondent has made
out such a case.  Under the circumstances, I conclude and
find that respondent has not established any reason for
Mr, Ribel's discharge, and that it has not rebutted Mr. Ribel's
prima facie case.

In view of the fpregoing findings and conclusions, I
conclude that the respondent violated section 105(c)(l)
when it discharged Mr. Ribel for purportedly damaging a longwall
telephone.  Accordingly, MSHA's complaint on behalf of Mr. Ribel
IS SUSTAINED.

In compliance with a previously issued Order of Temporary
Reinstatement, January 4, 1984, the respondent, with Mr. Ribel's
concurrence, agreed to continue him on the payroll, with
all employee benefits, without actually returning him to work,
pending my adjudication of his discrimination complaint.

Although MSHA's initial complaints filed on behalf of
the complainants in these proceedings requested an order
assessing civil penalties against the respondent for its
asserted violations of section 105 (c) of the Act, I take
note of the fact that the hearings in Mr. Ribel's case took
place prior to the promulgation of the Commission's amended
Rule 29 CFR 2700.42, which requires MSHA to follow certain
procedures in seeking civil penalty assessments in cases of
this kind, 49 Fed. Reg. 5751, February 15, 1984.  I also
take note of the fact that MSHA did not reassert its request
for an assessment of any civil penalty in this case, and
did not discuss the issue in its post-hearing submissions. individuals.  As a matter of
